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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE 

BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD 
 

 

Opposition No. 91266655 

 

 

Mark: FORN SIDR 

Serial No. 88472908 

 
  

 

 

 

APPLICANT’S REPLY BRIEF IN SUPPORT OF APPLICANT’S MOTION TO 

COMPEL DISCOVERY 

 
 

Pursuant to 37 CFR Section 2.120(e) Rule 33 and TBMP Sections 523.01 and 523.02, 

FORN SIDR (“applicant”), by and through its attorney, Michael P. Eddy, respectfully files this 

reply brief in support of its motion to compel opposer, Forn Sidr of America, Inc. (“opposer”), to 

respond in full to Applicant’s First  Set of Interrogatories and First Set of Requests for the 

Production of Documents and Thing. Opposer filed an Opposition to the Motion to Compel 

Responses to Discovery (“Opp. Brief”) on December 18, 2021. 

 

ARGUMENT 
 
 

I. Opposer’s Has Failed To Provide Responsive Documents and Answers to Interrogatories 
 
 

Opposer has incorrectly asserted that “Opposer, Forn Sidr of America, has provided full 

and complete responses to each of Applicant’s Interrogatories and Requests for Production of 

Documents and Things, including objections where appropriate.” See Opp. Brief at page 1. 

Opposer served its discovery on applicant’s counsel the same day as the Opp. Brief was filed. 

 

 Forn Sidr of America, Inc. 

Opposer, 

v. 

FORN SIDR, 

Applicant. 
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Opposer has asserted that it properly responded to all of applicant’s requests stating that 

is provided full and complete responses to each of applicant’s Interrogatories and Requests for 

Production of Documents and Things including objections. In fact, opposer did not timely assert 

any valid objections nor did Opposer produce all available relevant and discoverable information 

and documents. 

First, opposer provided documents in a single meager 38 page PDF file entitled 

“Documents in Support of Opposer's Responses to Applicant's First Set of Requests for 

Production” without any metadata or other identifying data related to the raw files inserted into 

the single PDF document. Opposer also provided incomplete portions of several documents into 

this same PDF file with many of the documents undated and unverified. These documents 

include images and website pages without any identifying information such as a source (for 

example location of URL and date of download.) Opposer also has also provided a number of 

improper blanket general and specific objections to the discovery requests.  

For example, opposer has not produced responsive documents REQUEST FOR 

PRODUCTION NO. 1 which stated: “For each of Opposer’s Marks, all documents relating to 

Opposer’s selection and adoption of the mark, including but not limited to, documentation of 

meetings or discussions relating to the selection and adoption of the mark, documentation 

relating to the reason(s) for selecting the mark, and documentation relating to the consideration 

of any alternative(s) to the mark.” Opposer answered by stating “Opposer objects to the request 

on the basis that the documents sought are not relevant to the claims or defenses at issue in this 

case and are not reasonably calculated to lead to the discovery of admissible evidence. Opposer’s 

selection of its mark is not at issue in this case. What is at issue in this matter is the Opposer’s 

priority of use of the relevant parts of its mark over Petitioner. Subject to these objections, 

Opposer states that it has no such documents.” 
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Opposer also objected and did not fully respond to REQUEST FOR PRODUCTION NO. 

2 which stated “For each of Opposer’s Marks, all documents referring or relating to 

investigations, searches, focus groups, reports, surveys, polls, studies, and opinions conducted by 

or for Opposer relating or referring to the mark. Opposer’s Answer was Opposer objects to the 

request on the basis that the documents sought are not relevant to the claims or defenses at issue in 

this case and are not reasonably calculated to lead to the discovery of admissible evidence. At 

issue in this matter is the Opposer’s priority of use of the relevant parts of its mark over Petitioner. 

Subject to these objections, Opposer does not maintain or control, and does not have within its 

custody any of the documents sought by the request. 

Another example wherein the opposer improperly objected and failed to respond includes 

REQUEST FOR PRODUCTION NO. 14 which stated “For each of Opposer’s Marks, documents 

sufficient to identify the annual advertising, marketing and promotional expenditures for 

Opposer’s Services from the first use of the mark to the present.” Opposer’s answer stated: 

“Opposer objects to the request on the basis that the documents sought are not relevant to the 

claims or defenses at issue in this case and are not reasonably calculated to lead to the discovery 

of admissible evidence. At issue in this matter is the Opposer’s priority of use of the relevant parts 

of its mark over Petitioner.” 

Similarly, opposer has improperly objected to several of applicant’s Interrogatories or 

provided information that is unintelligible. In one example, applicant’s INTERROGATORY NO. 

8 states: “For each of Opposer’s Marks, state the annual advertising and promotional expenditures 

for Opposer’s Services from the first use of the mark to the present. Opposer’s response stated: 

“Opposer objects to the request on the basis that the documents sought are not relevant to the 

claims or defenses at issue in this case and are not reasonably calculated to lead to the discovery 

of admissible evidence. Opposer’s advertising and promotional expenditures may provide 
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evidence of the registrability of Opposer’s mark. The registrability of Opposer’s mark is not at 

issue in this case. What is at issue in this matter is the Opposer’s priority of use of the relevant 

parts of its mark over Petitioner. Subject to these objections, Opposer provides the following 

breakdown of its advertising and promotional expenditures: [followed by a group of unintelligible 

numbers].” 

Opposer has simply objected and failed to provide meaningful evidence to applicant in 

response to many of applicant’s Requests For Discovery. Further, applicant’s counsel has not had 

adequate time to resolve discovery issues or even fully review opposer’s responses with applicant 

because opposer provided discovery on the same day it objected to applicant’s Motion To 

Compel, almost five months after it agreed to provide responses to applicant.  

Applicant’s requests go directly to the issue of likelihood of confusion. They do not 

request information or documents outside of opposer’s normal course of business. They are highly 

relevant to applicant’s defenses as well as opposer’s claims and applicant can only get this 

information through opposer’s production. Therefore, applicant requests the Board compel 

opposer to respond fully to, and produce all responsive, nonprivileged documents for, those 

Requests that opposer did not adequately respond to. Applicant also requests that the Board 

compel opposer to respond fully to those Interrogatories to which opposer did not adequately 

respond. To the extent that the Board may rule in applicant’s favor, opposer will only be compelled 

to meet discovery obligations with which it should have complied in the first place.  

 

II. Opposer’s Motion to Compel is the Proper Vehicle to Challenge Completeness of Applicant’s 

Discovery Responses and Document Production 
 

Applicant’s motion to compel is the proper vehicle to challenge the sufficiency of 

opposer’s discovery responses after a good faith effort to resolve the discovery issues. See 

Fidelity Prescriptions, Inc. v. Medicine Chest Discount Centers, Inc., 191 USPQ 127, 128 (TTAB 
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1976) (a party may file motion to compel if it believes objections to discovery requests to be 

improper); Dow Corning Corp. v. Doric Corp., 183 USPQ 126, 127 (TTAB 1974) (Board can 

rule  on objections to request for production in connection with the filing of a motion to 

compel); RTX Scientific Inc. v. Nu-Calgon Wholesaler Inc., 106 USPQ2d 1492, 1493 (TTAB 2013) 

(motion to compel available for inadequate expert disclosures); Influance Inc. v. Zuker, 88 USPQ2d 

1859, 1860 (TTAB 2008) (motion to compel available for inadequate initial disclosures); Luster 

Products Inc. v. Van Zandt, 104 USPQ2d 1877, 1878-79 (TTAB 2012) (motion to compel is 

available remedy for failure to serve, or insufficient, initial disclosures). Specifically, applicant is 

entitled to question the incompleteness and deficiency associated with opposer’s discovery 

responses. 

Opposer’s discovery responses are simply insufficient and incomplete. As such, applicant 

was left with no choice but to file applicant’s Motion to Compel when no discovery was provided 

in order to preserve its right to discovery and its right to object to Opposer’s discovery 

responses. See Time Warner Entertainment Co. v. Jones, 65 USPQ2d 1650, 1656 (TTAB 2002) 

(having failed to file motion to compel, defendant will not later be heard to complain that 

interrogatory responses were inadequate.); The Procter & Gamble Co. v. Keystone Automotive 

Warehouse, Inc., 191 USPQ 468, 471 (TTAB 1976) (if applicant believed documents produced by 

Opposer were not truly representative, applicant could have filed motion to compel.) 

 

III. Applicant’s Approach to Discovery Denies Opposer Any Reasonable Certainty That 
 

All Important Documents Have Been Produced. 
 
 

Opposer has asserted that it “has provided full and complete responses to each of 

Applicant’s Interrogatories and Requests for Production of Documents and Things, including 

objections where appropriate” with its sole disclosure on the same date, Opposer has provided no 
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basis for this statement. This position coupled with Opposer’s broad objections to all of 

Applicant’s discovery requests and Opposer’s additional specific objections to many of 

Applicant’s discovery requests leaves Applicant in the dark as to whether additional relevant 

(perhaps highly relevant) documents exist but have simply not been sought by Applicant in the 

course of reviewing the few documents produced Opposer. Opposer did not indicate many 

details of how the Responses to Interrogatories were derived when preparing its production of 

documents. 

It is unfathomable to conclude that no additional, discoverable materials exists and 

Applicant is unable to determine the accuracy of Opposer’s claim not to have any additional 

responsive documents or any other relevant information. As such, Opposer was left with no 

choice but to file a Motion to Compel as the completeness of Applicant’s discovery production 

and full responses to Applicant’s interrogatories remains at issue. 

 

IV. Opposer Has Failed to Verify Its Interrogatory Responses 
 

Under Federal Rule 33(b)(3), opposer is required to sign and verify its responses. 

Opposer did not sign nor did Opposer verify any of its December 17, 2021, responses. 

Opposer to this day has not fulfilled its discovery duties mandated by the Trademark Trial and 

Appeal Board Manual of Procedure and the Federal Rules of Civil Procedure. As these 

responses remain incomplete, applicant requests that the Board compel Opposer to prepare 

full, substantiated responses to the requests and to sign and verify said responses. 
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CONCLUSION 

 
In view of the foregoing and for the additional reasons set forth in applicant’s Motion to 

Compel Discovery, applicant requests that the Board issue an Order compelling opposer to 

provide full responses those Interrogatories to which opposer did not adequately respond and to 

provide all documents responsive to Applicant’s discovery requests. Applicant moves this Board 

for an order compelling Opposer to: (1) within 30 days from the date of the order, fully and 

completely respond to all of Applicant’s first sets of Interrogatories and Applicant’s first 

Requests for Production of Documents and that were served on July 22, 2021, and July 24, 2021 

respectively, and (2) produce documents within 30 days from the date of the Board’s Order. 

Applicant further moves the Board to enter judgment in applicant’s favor if opposer 

does not respond within the deadline set by the Board. Applicant also requests that the Board 

reset the discovery deadlines to allow applicant at least an additional 90 days to consider 

Opposer’s responses, to notice and take a Rule 30(b)(6) deposition regarding those answers, and 

to subpoena third-party websites in which opposer has claimed priority in use of the trademark at 

issue over applicant’s trademark rights. Applicant further requests the Board grant any other 

relief it deems appropriate 

Respectfully Submitted, 
 

 

Dated:     12/23/2021  By: _/MichaelPEddy/ 

Michael P. Eddy 

Law Office of Michael P. Eddy 

12526 High Bluff Dr., Ste. 300 

San Diego, CA 92130 

Phone: (858) 345-1098 

Fax: (800) 743-9260 

Email: meddy@patent.org 
 

Attorney for Applicant, 

FORN SIDR 
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CERTIFICATE OF SERVICE 

 

I hereby certify that on December 23, 2021, I caused a true and complete copy of the 

foregoing OPPOSER’S REPLY BRIEF IN SUPPORT OF MOTION TO COMPEL 

DISCOVERY to be served on counsel for Opposer Forn Sidr of America, Inc. by forwarding said 

copy via email to: 

BRANDON M. SELINSKY 

WHITCOMB, SELINSKY, P.C. 

2000 S. COLORADO BLVD., TOWER 1 STE 9500 

DENVER, CO 80222 

UNITED STATES 

brandon@whitcomblawpc.com 

kristin@whitcomblawpc.com 

 

By: /MichaelPEddy/  

       Michael P. Eddy  

 

 
 


