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IN THE UNITED STATES PATENT AND TRADEMARK OFFICE 

BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD 
 

 

Opposition No. 91266655 

 

 

Mark: FORN SIDR 

Serial No. 88472908 

 
  

 

 

 

APPLICANT’S MOTION TO DISMISS  

DUE TO OPPOSER’S FAILURE TO PROSECUTE 
 

Pursuant to at least 37 C.F.R. § 2.132(a) and TBMP Sections 701, 703 and 704, FORN 

SIDR (“Applicant” or “Defendant”), by and through its attorney, Michael P. Eddy, respectfully 

moves, without waiving the right to offer evidence, for dismissal on the ground of Opposer’s 

(“Plaintiff’s”) failure to prosecute and kindly requests prompt entry of judgment against Opposer 

and in favor of Defendant/Applicant. 

ARGUMENT 
 

I. Opposer Has Failed To Offer Any Testimony or Evidence During its Assigned Trial 

Period. 

 “No testimony shall be taken or evidence presented except during the times assigned, 

unless by stipulation of the parties approved by the Board, or upon motion granted by the Board, 

or by order of the Board.” 37 C.F.R. § 2.121(a); see also TBMP 703.01(c); see also Hole In 1 

Drinks, Inc. v. Lajtay, 2020 USPQ2d 71345, at *2 (TTAB 2020) (“a party may introduce 

testimony and evidence only during its assigned testimony period.”) 

In the present case, the Trademark Trial and Appeal Board (the “Board”) designated that 

Plaintiff’s 30-day Trial Period ended on Sunday, July 17, 2022, opening thirty days prior 

 Forn Sidr of America, Inc. 

Opposer, 

v. 

FORN SIDR, 

Applicant. 
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thereto.1 15 TTABVUE 5. On July 19, 2022, Plaintiff filed multiple Notices of Reliance with the 

Board. 16-23 TTABVUE. All of these filings were made after the deadline and end of Plaintiff’s 

Trial Period set by the Board and therefore cannot be considered. See Baseball America Inc. v. 

Powerplay Sports, 71 USPQ2d 1844, 1846 n.8 (TTAB 2004) (documentary evidence submitted 

outside assigned testimony period given no consideration.) 

Because Plaintiff did not present any testimony or evidence during its Trial Period, this 

proceeding should be involuntarily dismissed for failure to take testimony and judgment should 

be entered for the Defendant. Although the Board may take such action sua sponte, Defendant 

hereby moves for such action. See 37 C.F.R. § 2.132(a). 

II. Opposer’s Late “Declaration” is not signed or dated, and cannot be considered. 
 

Reviewing Opposer’s late “declaration” further evidences a failure to prosecute.  

“The testimony of witnesses in inter partes cases may be submitted in the form of an 

affidavit or a declaration pursuant to § 2.20 and in conformance with the Federal Rules of 

Evidence, filed during the proffering party’s testimony period.” 37 C.F.R. § 2.123(a)(1). 

“Testimony by affidavit or declaration pursuant to 37 C.F.R. § 2.20 must be made in 

conformance with the Federal Rules of Evidence. The testimony affidavit is a sworn statement, 

signed and dated, while the declaration permits a comparable alternative unsworn statement, 

signed and dated.” (emphases added). TBMP 703.01(h). 

Here, Opposer submitted a “Trial Declaration of Quinn Mims”. 16 TTABVUE. As 

discussed above, the “Trial Declaration of Quinn Mims” was not “filed during the proffering 

party’s testimony period”. Furthermore, the “Trial Declaration of Quinn Mims” was not signed 

or dated. See 16 TTABVUE. As a result, it cannot be considered. See Optimal Chemical Inc. v. 

 
1 Pursuant to 37 C.F.R. § 2.196, Plaintiff could have filed timely documents in its Trial Period on Monday, 

July 18, 2022. 
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Srills LLC, 2019 USPQ2d 338409, at *9 n.37 (TTAB 2019) (declaration that lacked signature 

and date not considered.) 

“Evidence not obtained and filed in compliance with these sections will not be 

considered.” 37 C.F.R. § 2.123(k). Due to at least the non-compliance set forth herein, the “Trial 

Declaration of Quinn Mims” cannot be considered. As a result, this proceeding should be 

involuntarily dismissed due to Opposer’s failure to prosecute, and judgment should be promptly 

entered in favor of the Defendant. See 37 C.F.R. § 2.132(a). 

III. Opposer’s Late Notice of Reliance on Websites and Internet Materials Does Not 

Offer Any Probative Value for Any issues of This Proceeding. 

 

Reviewing Opposer’s late filing of reliance on Internet materials also evidences a failure to 

prosecute.  

“Internet materials may be admitted into evidence under a notice of reliance”. 37 C.F.R. § 

2.122(e)(2). However, the probative value of internet documents is limited because such internet 

materials on their own can only be used to demonstrate what the documents show on their face 

and cannot be used to demonstrate the truth of what has been printed. See, e.g., Spiritline Cruises 

LLC v. Tour Management Services, Inc., 2020 USPQ2d 48324, at *2 (TTAB 2020) (Internet 

printouts and other materials properly introduced under a notice of reliance without supporting 

testimony considered only for what they show on their face rather than for the truth of the 

matters asserted); Ricardo Media Inc. v. Inventive Software, LLC, 2019 USPQ2d 311355, at *2 

(TTAB 2019) (unaccompanied by testimony, articles from the Internet may not be considered 

for the truth of the matters asserted but are admissible for what they show on their face;) Optimal 

Chemical Inc. v. Srills LLC, 2019 USPQ2d 338409, at.*2 n.13 (TTAB 2019) (website printouts 

are hearsay and admissible under notice of reliance for what they show on their face but may not 

be relied upon for the truth of the matters asserted unless supported by testimony or other 
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evidence;) WeaponX Performance Products Ltd. v. Weapon X Motorsports, Inc., 126 USPQ2d 

1034, 1038 and 1040-41 (TTAB 2018) (printouts from websites downloaded from the internet 

are admissible under notice of reliance for what they show on their face, but absent testimony 

from a competent witness, the matters asserted therein are hearsay and thus not probative of the 

truth of what has been printed;) Couch/Braunsdorf Affinity, Inc. v. 12 Interactive, LLC, 110 

USPQ2d 1458, 1467 n.30 (TTAB 2014) (Internet webpage evidence admissible only to show 

what has been printed and not for the truth of what has been printed.) 

  Given the lack of probative value, it is as if Opposer filed nothing when it filed its late 

internet materials. As a result, this proceeding should be involuntarily dismissed due to 

Opposer’s failure to prosecute, and judgment should be promptly entered in favor of the 

Defendant. See 37 C.F.R. § 2.132(a). 

IV. Even considering Opposer’s late Notices of Reliance, Opposer has Presented Absolutely 

No Evidence of a Registration or Common Law Rights Necessary to Continue to Pursue 

Opposition Regarding an Alleged Likelihood of Confusion. 

 

Opposer’s lack of evidence of common law use also evidences a failure to prosecute this 

proceeding. 

By way of brief background, in its Notice of Opposition, Opposer alleged a likelihood of 

confusion with an unregistered pending application. Opposer has not obtained any trademark 

registration.  As a result, Opposer must show prior common law use. Giersch v. Scripps Networks 

Inc., 90 USPQ2d 1020, 1023 (TTAB 2009) (in absence of pleaded registration, petitioner must show 

prior common law use.) 

To date, Opposer has not offered any evidence of common law use. As a result, this 

proceeding should be involuntarily dismissed due to Opposer’s failure to prosecute, and 

judgment should be promptly entered in favor of the Defendant. See 37 C.F.R. § 2.132(a).  
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V. Opposer Has Not Presented Evidence of Priority of Use 

Opposer has also failed to prosecute the proceeding by failing to submit any evidence 

regarding its alleged priority of use in commerce necessary for a likelihood of confusion. 

By way of brief background, Applicant’s application that is the subject of this proceeding 

was filed on June 13, 2019. Opposer’s corporate existence began one day later, on June 14, 

2019. Opposer filed its trademark application one day after that, on June 15, 2019.  

As a result of Applicant’s filing date before Opposer’s corporate existence or application 

filing, without evidence to the contrary, Applicant has, by default, priority of use. See Syngenta 

Crop Protection Inc. v. Bio-Chek LLC, 90 USPQ2d 1112, 1119 (TTAB 2009) (applicant may 

rely without further proof upon the filing date of its application as a "constructive use" date for 

purposes of priority); see also Truescents LLC v. Ride Skin Care LLC, 81 USPQ2d 1334, 1339 

(TTAB 2006) (plaintiff may rely on plaintiff’s application filing dates, subject to issuance of the 

registrations, for purposes of priority.) 

Based on the filing dates, Opposer was required to present evidence of priority of use in 

commerce. General Motors Corp. v. Aristide & Co., Antiquaire de Marques, 87 USPQ2d 1179, 

1181 (TTAB 2008) (opposer must show use prior to applicant’s priority date.) In its Notice of 

Opposition, Opposer alleged priority dating back to April 4, 2019, before Opposer’s own 

corporate existence. To date, Opposer has failed to present any evidence to substantiate such 

alleged priority of use. 

Without presenting evidence of a prior date of use, Opposer has failed to prosecute this 

proceeding and cannot as a matter of law prevail on its alleged likelihood of confusion. See 

Media Online Inc. v. El Clasificado Inc., 88 USPQ2d 1285, 1288 (TTAB 2008) (respondent may 

rely on filing date as constructive date of first use, predating petitioner’s claimed date of first 

use); see also Moke America LLC v. Moke USA, LLC, 2020 USPQ2d 10400 (TTAB 2020) 
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(likelihood of confusion claim dismissed for failure to prove priority of use), appeal filed, No. 

3:20-CV-0040 (E.D. Va, June 5, 2020); see also Diaz v. Servicios De Franquicia Pardo’s S.A.C., 

83 USPQ2d 1320, 1322 (TTAB 2007) (in view of decision in applicant’s favor on issue of priority, 

opposer cannot as a matter of law prevail on likelihood of confusion claim.) As a result, this 

proceeding should be involuntarily dismissed due to Opposer’s failure to prosecute and 

judgment should be promptly entered in favor of the Defendant. See 37 C.F.R. § 2.132(a). 

VI. Opposer Has Not Presented Evidence of Alleged Fraud on the USPTO 

Opposer’s lack of evidence of alleged fraud on the USPTO also evidences a failure to 

prosecute this proceeding. By way of brief background, Opposer alleged in its Notice of 

Opposition that Applicant committed fraud on the USPTO. To date, Opposer has not offered 

any evidence of fraud. As a result, this proceeding should be involuntarily dismissed due to 

Opposer’s failure to prosecute, and judgment should be promptly entered in favor of the 

Defendant. See 37 C.F.R. § 2.132(a). 

CONCLUSION 

 
In view of the foregoing, Applicant requests that the Board: 

A. Issue an Order involuntarily dismissing this Opposition; 

B. Enter judgment in Applicant’s favor; and 

C. Grant any other relief it deems appropriate. 

Respectfully Submitted, 

Dated:     08/22/2022  By: _/MichaelPEddy/ 

Michael P. Eddy 

Law Office of Michael P. Eddy 

12526 High Bluff Dr., Ste. 300 

San Diego, CA 92130 

Phone: (858) 345-1098 

Fax: (800) 743-9260 

Email: meddy@patent.org 

Attorney for Applicant, 

FORN SIDR 



7   

CERTIFICATE OF SERVICE 

 

I hereby certify that on August 22, 2022, I caused a true and complete copy of the 

foregoing Applicant’s Motion to Dismiss due to Opposer’s Failure to Prosecute to be served 

on counsel for Opposer Forn Sidr of America, Inc. by forwarding said copy via email to: 

BRANDON M. SELINSKY 

WHITCOMB, SELINSKY, P.C. 

2000 S. COLORADO BLVD., TOWER 1 STE 9500 

DENVER, CO 80222 

UNITED STATES 

brandon@whitcomblawpc.com 

kristin@whitcomblawpc.com 

 

By: /MichaelPEddy/  

       Michael P. Eddy  

 

 
 


